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ABOLITION OF SECTION 497 AND HONOUR KILLING IN INDIA 

By Abhay Kumar  

Abstract 

This paper talks about the abolition of section 497 and honour killing in India. It elaborates 

about the introduction of Adultery along with Section-497 and Section 198 CrPC. This paper 

contains the Adultery in India (Origin and History) with the definition of Adultery. Chapter 

3rd has Objective, Ingredients, and offence. After that, we have Proposed Reforms in the 

Present Law of Adultery in India. This part includes Fifth Law Commission, 1971, 

Fourteenth Law Commission, 1997, Justice Malimath Committee, and National Commission 

for Women etc. Further, moving to the next chapter; I dealt with the historical perspective of 

adultery and comparative study on the laws of adultery which is related to cultural and 

religious traditions and decriminalization of adultery and good practice.  

The second most important part of this paper is honour killing in India. This part deals with 

the analysis of honor killing, effects of honor killing in the society, and Manoj Babli's case, 

which is related to honor killing along with Court Judgement. Chapter-7 talks about adultery-

a critical analysis, and chapter-8 have UN and gender inequality in adultery. Chapter-9 deals 

with Case Analysis of Joseph Shine v. Union of India 2018, (landmark Judgement 

nowadays). At last, we have the conclusion and suggestions of the paper.   

Key Words- Adultery, Honor killing, Law, Sexual- intercourse, Society, Gender   

 

CHAPTER-1 

Introduction 

Adultery is a voluntary consensual relationship between a married person and someone who 

does not have a relationship with their legitimate spouse. Adultery is considered legally 

wrong and is a punishable offence. The act of adultery is a crime in India and 

punishable. Adultery, also known as infidelity or extramarital affair, is certainly a moral 
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crime and a sin thought by almost all religions. The Western world and especially some 

western countries such as Finland, Belgium, and Sweden do not consider adultery a crime but 

Indian jurisdiction considers adultery a punishable and heinous crime. The union of marriage 

is spiritual, communal, and legal authority in India. Therefore, a sexual act that falters with 

this sacred bond is a rebellion with normal customs. It is a violation of faith as well as a 

violation of sacred marital promises, conducted to be judiciously and morally revered and 

punished under the decree. In India, adultery is considered an offence and punishable under 

Section 497 of the Indian Penal Code. This rule comes under the Criminal Law of India. It is 

laid down in Chapter XX which deals with offences related to marriage. The rules stated in 

the books of law are as follows: - 

Section-497-Adultery "Whoever has sexual intercourse with a person who is and whom he 

knows or has reason to believe to be the wife of another man, without the consent or 

connivance of that man, such sexual intercourse not amounting to the offence of rape, is 

guilty of the offence of adultery and shall be punished with imprisonment of either description 

for a term which may extend to five years, or with fine, or with both. In such a case, the wife 

shall not be punishable as an abettor". 

This offence is committed only by the person who had intercourse with another person's wife 

with subsequent consent or collusion. The wife is not punishable for being an adulterer, or 

even as an insult to the transgressor
1
. Section 198 CrPC deals with a "distressed person".  

"Sub-section (2) The woman's husband is presumed to have suffered from the offence 

committed under section 497 IPC and in the absence of the husband, some person who cared 

for the woman at the time when the crime was committed with the permission of the court". 

Adultery may not be a serious crime, but it plays chaos in the lives of the people concerned. 

Our Indian society is more protected and expects trust and loyalty towards its spouse. A 

person committing adultery is always aware of the truth that he is violating the basic norms of 

the institution of marriage, and the credibility and credibility of the society are being targeted. 

Life is unpredictable. Everyone will be not known that the next minute of life. In such a case, 

every human being has a right and wants to live life according to his / her will. No person 

shall be compelled to live a life for the benefit and name of others. Honor killing is killing a 

person, perhaps a man or a woman, who does not accept a marriage organized by the family 

                                                           
1
 Law Commission of India, 42nd Report, The Indian Penal Code, June 1971 

Law%20Commission%20of%20India,%2042nd%20Report,%20The%20Indian%20Penal%20Code,%20June%201971
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or chooses to transfer the marital life to their will because it reduces the family's honor. The 

highest authority of the family appears in the name of the family but forgets to think of the 

love and affection shared with the family member. In this research paper, I have shared about 

honor killing in India. Such murders are caused by certain triggers, which are also discussed 

with the role of law in an honor killing. A person cannot be left independent if they violate 

the law. In such a case, it is an offence to violate several provisions for the protection of the 

citizen. Among many offences, this crime draws parallels with many offences but still a 

different one which is also differentiated in the paper. When the husband is of low grade, it 

eventually reduces the status and caste of the female family, which motivates the male 

members of the family to kill the girl. But they forget that the girl is their child, where status 

can be attained, but the girl's life can never come back, and caste is not precious with the life 

and love spent by the girl with them. 

 

CHAPTER-2 

Adultery in India –Origin and History 

Sex has always been a subject of curiosity in society. Difficulties one has experienced in 

relation to imposing the rider on legitimate sexual activities. This problem must have been in 

society from the beginning. Still, with the emergence of the family institution, it probably 

assumed dimensions of the debate. As society progressed and science and technology 

progressed, many social institutions, including marriage, came under attack. The latest 

mechanization, urbanization, industrialization, and population explosion have virtually 

brought about the disintegration of the family institution. 

This has caused serious problems as far as life is concerned. There are many known forms of 

social delusion such as unnatural sex; Unmarried motherhood, abortion, rape, kidnapping, 

seduction, kidnapping, adultery, incest, indecent assault, etc. There is an upward trend in 

these sexual offences in society. Acts prohibiting sexual freedom and an increasing number 

of judicial pronouncements have significantly reduced the sphere of legitimate sexual 

activity. Since its inception, the law on adultery in India has been subject to controversy 

regarding many fundamental issues. Married motherhood, abortion, rape, abduction, 

seduction, kidnapping, adultery, incest, indecent assault, etc. There is an upward trend in 

society about these sexual offences. 
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Adultery may not be a serious crime in society, but it plays chaos in the lives of the people 

concerned. Adultery may not be a gross crime, but it brings out the most frightening 

consequences. The person committing adultery is always aware of the fact that he is violating 

the basic norms of the institution of marriage and the credibility and credibility of the society 

are being targeted. The person committing adultery is always conscious of the fact that if 

somehow her / his partner comes to know about her contact, she will not take it peacefully, in 

fact, the person will have to face a lot of anger and criticism—family as well as society. The 

western world does not consider adultery as a crime, but in India, adultery is a crime. 

Definition  

The definition of the term 'adultery' and its consequences vary between religions, cultures, 

and legal jurisdictions. Still, the concept is similar in Judaism, Christianity, Hinduism and 

Islam
2
. The dictionary defines 'adultery' as "voluntary sexual activity between a married man 

and someone other than her husband", and the term comes from the words "ad" (towards) 

and "alter" (other)
3
. So, adultery is extramarital sex in the eye of society that is considered 

objectionable on social, religious, moral or legal grounds. Though what sexual activities 

constitute adultery varies, as well as the social, religious and legal consequences, the concept 

exists in many cultures. 

The word "adultery" derives its origin from the French word "avoutre", which has evolved 

from the Latin verb "adulterium" which means "to corrupt"
4
. The dictionary meaning of 

adultery is that a married man commits adultery if he has sex with a woman with whom he 

has not entered into wedlock. 

History  

Section 497 of the Indian Penal Code is a pre-constitutional law that was enacted in 1860. At 

that time, women had no rights independent of their husbands. They were regarded as chattel 

or "property" of their husbands. Therefore, adultery was considered a crime, as it was 

considered a "theft" of his property, for which he could prosecute the offender. 

The first draft of the Indian Penal Code introduced by the Law Commission of India in 1837 

did not include "adultery" as a crime. Lord Macaulay was known as the father of IPC and the 

                                                           
2
 Encyclopedia Britannica online, "Adultery" Britannica.com  

3
 Merriam-Webster's Dictionary of Law © 1996. 

4
 The New International Webster's Comprehensive Dictionary of the English Language, Deluxe Encyclopedic 

Edition, Trident Press International (1996 Edn.). 
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view that adultery or marital infidelity was a personal wrong between the parties and not a 

criminal offence. However, Lord Macaulay's views were overshadowed by other members of 

the Law Commission.  

 

CHAPTER-3 

Objectives and Ingredients 

The purpose of section 497 is to preserve the sanctity of marriage. Society infuses marital 

life.
5
 

 However, this object is not in favour of the Supreme Court. In Joseph Shine, the Court 

observed: 

 "... is being advocated by the state to protect and preserve the sanctity of marriage, as the 

obsessive object is not, in fact, the object of section 497..."  

It was further observed that the sanctity of the married could be destroyed by a married man 

having sex with an unmarried woman or widow who is not punished by the legislature. 

Further, if the husband consents or consents in intercourse which amounts to adultery, the 

offence is not committed, which suggests that it is not the sanctity of the marriage that is 

sought to be protected and protected, but an Ownership right to the husband. 

Ingredients 

To constitute an offence of adultery, the following should be established: - 

1. Intercourse between a married woman and man who is not her husband; 

2. A man having intercourse with a married woman should know or have reason to 

believe that she is the wife of another man; 

3. Such sexual intercourse should be with his consent, i.e. he should not pay the amount 

for rape; 

4. Intercourse with a married woman should be without the consent or consent of her 

husband. 

 

 

                                                           
5
 Malimath Committee Report on Reforms of Criminal Justice System, March 2003, Vol 1  

Malimath%20Committee%20Report%20on%20Reforms%20of%20Criminal%20Justice%20System,%20March%202003,%20Vol%201
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Indian Penal Code 

Section 497. Adultery. — Whoever has sexual intercourse with a person who is and whom 

he knows or has reason to believe to be the wife of another man, without the consent or 

connivance of that man, such sexual intercourse not amounting to the offence of rape, is 

guilty of the offence of adultery, and shall be punished with imprisonment of either 

description for a term which may extend to five years, or with fine, or with both. In such a 

case, the wife shall not be punishable as an abettor. 

Criminal Procedure Code 

Section 198- Prosecution for offences against marriage
6
— (1) No Court shall take 

cognizance of an offence punishable under Chapter XX of the Indian Penal Code (45 of 

1860) except upon a complaint made by some person aggrieved by the offence: 

(2) For sub-section (1), no person other than the husband of the woman shall be deemed to 

be aggrieved by any offence punishable under Section 497 or Section 498 of the said Code: 

Provided that in the absence of the husband, some person who had the care of the woman on 

his behalf at the time when such offence was committed may, with the leave of the Court, 

make a complaint on his behalf. 

Offence  

The offence of adultery is non-cognizable (a case in which a police officer cannot arrest the 

accused without an arrest warrant). Also, it is a bailable offence. It means that police have to 

follow some rules and regulations to arrest the person and it depends on the nature of the act, 

which kind of activities are done by the accused.  

 

CHAPTER-4 

Proposed Reforms in the Present Law of Adultery in India 

Various proposals have been robbed of time and again by various sections of the legal society 

to reform the law of adultery in the wake of the change. However, the society has not yet 

realized its responsibility, and thus the archaic law still holds it and is maintained as it is with 

any progressive change. The proposed changes fall broadly into two major categories: 

                                                           
6
 https://indiankanoon.org/doc/854390/  

https://indiankanoon.org/doc/854390/ 
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1. Extending the scope of Section 497 IPC to make a woman a co-accused in the 

case of adultery. 

 Fifth Law Commission, 1971 

The Fifth Law Commission of India also recommended the inclusion of women in its 

42nd report and suggested that gender inequality be removed in the law on adultery 

by bringing women within the purview of the law. It is also recommended for the 

revision of the present penalty for the same, which is five years, as it felt it is, "untrue 

and not invoked under any circumstances". This recommendation was appropriate 

based on the change, status, and condition of women. 

The Joint Select Committee suggested equal guilty for the same treatment of both 

sexes, but it was of the view that the five-year-old sentence should be upheld as it is. 

 Fourteenth Law Commission, 1997 

The Fourteenth Law Commission, in its 156th Report on the Indian Penal Code, also 

suggested for reform of the criminal law of adultery as a Joint Select Committee. It 

also suggested that relevant sections of the CRPC should also be amended on reforms 

in the criminal justice system
7
. 

 Justice Malimath Committee 

In 2003, the Justice Malimath Committee also recommended the repeal of Section 

497 IPC to include women in the offences. 

2. Deletion of Section 497 of IPC, so states that adultery a civil offence only. 

Section 497- annulment of IPC, so that adultery is a civil offence. This is another school 

of thought, according to which an offence under Section 497 is a matter of consensus 

between two mature persons. It is not a crime in a changed social scenario. Thus, Section 

497 should deal with adultery being a criminal offence ceases because it is a civil wrong 

only between married couples and not a criminal offence. Are propagators of this view 

being:  

 National Commission for Women 

The National Commission for Women has made a recommendation in response to a 

reference made by the NCW Ministry of Women and Child Development to the 

Commission, that the issue of adultery should be viewed as a breach of trust and 

                                                           
7
 Law Commission of India, One Hundred Fifty Sixth Report; Indian Penal Code, (Govt. of India, 1997) para 

9.46, 9.47. 
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treated as a wrong rather than a citizen. Criminal offence but should be done only 

after making a national consensus in this matter. 

 R Madhava Menon Panel of January 2007
8
 

The draft National Policy on Criminal Policy, written by the Madhav Menon 

Committee, also suggested that adultery should be treated as a social rather than a 

criminal offence. 

The growing controversy about the constitutionality of the law of adultery led to a 

breath of life-based on the reports of the National Commission for Women and the 

Madhab Menon Committee. The law on adultery has been criticized both on 

constitutional grounds and philosophical grounds since its inception. Still, it remains 

untouched in our law books in this democratic India. Libertarians believe that the 

government should not interfere in daily personal life and that such disputes should be 

settled privately rather than prosecuted and punished by public entities. Anti-adultery 

laws treating them as painfully antiquated, believing them to be reminiscent of 

nineteenth-century novels. They further object to the legislation of morality, 

particularly ethics steeped in religious doctrine. We found that the protection of 

adultery laws comes from religious groups and from political parties who feel quite 

independent of moral value and morality, that the government has reason to concern 

itself with the consensual sexual activity of its citizens. This interrogative question Is: 

When, if ever, is it appropriate for the government to intervene in bedroom matters 

with consent. 

Thus, the main questions at present are: 

1. Should Indian law on adultery, drafted more than a century ago, be maintained in such a 

way as to change the lighting norms? 

2. Should there be any amendment to correct reverse gender bias contained in the country's 

old law on adultery? 

3. Should this bias continue in present modern society? 

In the case of Yusuf Abdul Aziz
9
, the Supreme Court held that adultery is wrong against the 

sanctity of the matrimonial home. Thus, the charges are suppressed against the outsider who 

                                                           
8
 R Madhav Menon Panel of January 2007. 

9
 Yusuf Abdul Aziz AIR 1954 SC 321. 
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breaks the said sanctity. In cases of adultery, the woman is considered a victim. The court 

appears to believe that the male has an unstable seductive attraction, and the woman is 

helpless against it. 

Punishing by law, in the mind of the court, molesting a woman by another man. According to 

the court, the woman is considered a victim. The court thus held that the law was not 

discriminatory and did not violate the right to equality; thus, the court upheld the 

constitutional validity of section 497. The court also said that not allowing the husband or 

wife to prosecute each other gives the law a chance. To make a spouse, it was further held 

that "Article 497 is not a violation of Articles 14, 15 and 21 of the Constitution. 

The framers of the constitution believed that in the mid-twentieth century, no one would 

discriminate based on sex
10

. However, it is seen that the legislature is explicitly 

discriminating based on sex on the pretext of "protective discrimination". For ladies. Special 

treatment is given to women under cl. Article 3 of 15 should be limited to cases that relate to 

certain characteristics or disabilities that are so peculiar that it distinguishes women from men 

as a class
11

. The equality clause in the Indian Constitution was prepared based on the US 

Constitution. So, ignoring background is not only violating basic criteria of comparative 

constitutional law but violating basic principles of interpretation of constitution
12

. 

 

 

 

 

 

CHAPTER-5 

Historical Perspective of Adultery and Comparative Study on the Laws on Adultery 

                                                           
10

 Constituent Assembly Debates. Vol. VII. at 650.  
11

 Durga Das Basu, Commentary on the Constitution of India at 1796 (Wadhwa 8th ed 2007); Srinivasan v. 

Padmasini,AIR 1957 Mad 622. 

12
 State of U.P. v Deoman, AIR 1960 SC 1125, 1131; See also Basu, Commentary on the Constitution of India 

at 1796 (cited in note 27). 
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Historically, in most cultures, laws against adultery were enacted only to prevent women - 

and not men - from having sex with anyone other than their spouse, whose property they 

were deemed to possess. There was a fine among many cultures and even today - as noted 

below - the death penalty. At the same time, men were free to maintain sex with any woman 

(polygamy), provided that women were not already husbands or "owners". In fact, Hebrew 

for husband, used throughout the Bible, is synonymous with the owner. These laws were 

enforced out of fear of the cuckoo and thus led to sexual jealousy. Many indigenous customs, 

such as female genital mutilation and even menstrual taboos, have been proven to originate as 

preventive measures against consolidation. Many modern intellectuals have abolished this 

system. 

It has been observed that sex has found the basis of social relations in almost all civilized 

societies of the world. Therefore, strict social restrictions have been imposed on the 

formation, continuation, and regulation of sexual relationships in society at any given time. 

Historians had evidence that there was a range of normative values that governed and 

controlled one's sexual activity. But the extent of such prohibition and punishment is 

variously determined according to the values and norms governing sexual morality in society. 

Different societies exhibit different social ethics that are differentiated and correlate with the 

total of morality. Thus, different societies have different forms of sexual ethics. Adultery, as 

understood in the known history of human civilization, was also banned because it directly 

threatened marital bonding by a stranger. Also, adultery is considered a relative phenomenon 

depends on the values that govern sexual morality in society. It is governed differently in 

different societies. In Europe, most nations only considered it civilly wrong and only 

concerned the affected family, and not the 'state'. But in India, adultery is a punishable 

offence. In most African countries, open gender patterns in tribes and countries' adultery' 

have not been considered socially prohibited acts. Their ability works different forms of 

sexual morality '. Even in most tribes that mostly depict the matriarchal family, the concept of 

'fornication' is almost invisible
13

. 

Durex's global sex survey has found that world-wide 22% of people surveyed have had 

extramarital sex. 

                                                           
13

 Vijaykumar Shrikrushna Chowbe, Adultery – A Conceptual and Legal Analysis, Ssrn , 44 Pages 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1856991 
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As we already know that marriage and family are often regarded as based on society, the 

story of adultery often depicts conflicts between social pressures and personal struggles for 

happiness. 

In countries where adultery is unlawful, the penalty ranges from fine to the death penalty. In 

the 21st century, criminal laws against adultery have become very controversial, with 

international organizations calling for their abolition, especially in light of several recent 

high-profile stonewalling cases in several countries. 

At the time of the enactment of the Code in 1860, the relevant section was introduced in the 

Penal Code. It continued to function the way it was implemented until the arrival of the 

Constitution of the Republic in 1950. There is a concern as to whether the clauses remain in 

loggerheads with Article 14 of the Constitution, which guarantees the right to 'equality before 

the law', because it excludes the female adulteress from punishing her male lover Does. 

However, such concerns were raised due to the presence of Article 15 (3) of the Constitution 

which said, 'Nothing in its article (i.e. Article 15 as a whole) we need to prevent the state and 

also need making any special provision and law for women and children. 'This is further from 

the principle enshrined in the Constitution that women continued to be kept out of the 

purview of adultery. 

 

Cultural and Religious Traditions 

In ancient China, Chinese husbands who committed adultery against their wives were 

punished by castration as required by ancient laws. While the men were cut off, the women 

who committed adultery were sentenced to imprisonment. This punishment was law during 

the Zhou dynasty. They state that "The exact crime was called gong, and referred to 

"immoral" heterosexual sex between men and women". In the Greco-Roman world, we find 

stricter laws against adultery. Yet, almost the entire time they discriminate against the wife. 

The ancient idea that the wife was property is still operative. In early Roman law, Jus Tori 

belonged to the husband. So, it was not a crime for a husband to have sex with a slave or an 

unmarried woman
14

. 

 

Decriminalization of Adultery and Good Practice  

                                                           
14

 Dig., XLVIII, 5-13; Lecky, History of European Morals, page 11-29. 
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The United Nations Division came with new ideas for the Advancement of Women 

recommended in 2009 that drafters may repeal any criminal offences related to adultery or 

extramarital sex between adults, remarking that often, these laws are against women. 

Discriminate, whether on their face or in practice
15

. 

There are many examples of good practices, where countries have discriminated against 

women and violated the rights of women by calling them abusive. Adultery was abolished in 

England in 1857, and the Republic of Ireland 1976, which was one of the last European 

countries to weaken a decree in Haiti. A decree was promulgated in Haiti in 2005, in the 

context of regulating crimes of sexual aggression and ending discrimination against women, 

Decriminalized Adultery of the Guatemalan consistent Court. In 1979 ruling punished marital 

infidelity or adultery on both the basis of the Constitution's guarantee of equality and for 

human rights in the society including the Convention on the Elimination of All Forms of 

Discrimination against Women (CEDAW)
16

. Similarly, in 2007, the Uganda Constitutional 

Court overturned the adultery law that punished women for adultery, while abandoning their 

male partner. 

 

 

 

 

CHAPTER-6 

Honor Killing in India 

Honor killing
17

 is seen as dirty behaviour by a family member to bring purity to the family. It 

is a murder committed by the family to eradicate the shameless insults brought by family 

members to honor family members. The male member of the family kills the female member 

who has violated the wishes and honor of the family. It is a pre-planned murder by family 

                                                           
15

 Good Practices in Legislation on "Harmful Practices" against Women, May 26-29, 2009, p.19. 

16
Law Advocacy for women in Ugranda v. Attorney General, Constitutional Petitions Nos. 13/05 & 05/06 

[2007] UGCC 1. 

17
 R.PREETHI, International Journal of Pure and Applied Mathemati, Volume 120 No. 5  

2018, 1527-153. https://acadpubl.eu/hub/2018-120-5/2/146.pdf  
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members against the member who embarrassed the family. Mostly these actions are caused 

by triggers by relatives, society, neighbours by whom the accused feels discredited and flares 

up. Mostly it is against women who are considered for sexual and marital crimes. In a 

situation where members should have support for the woman, they are against them and bring 

about a situation where they should not exist. India is a democratic country because every 

citizen has his right and freedom to act which does not violate the law. In a society where 

citizens are equal without any discrimination, there is discrimination in honor killing where a 

family member is considered to be disrespected by choosing a person of a different caste. 

Analysis 

The honor killing is a shame for the family for which it is otherwise called a shameful 

murder. It is an act of murder when the person does not except for arranged marriage, 

marrying the person rejected by the family, interracial marriage is against the will and will of 

the family. In India, this type of killing has been done for many centuries. It has become a 

practice since the old days. This has become a common practice for our country. The 

Supreme Court had brought judgment based on honor killing that killing / physical assault on 

a young man/woman married against the will of the family is illegal. ' 

This type of murder is a cruel and vicious activity done by a family member. However, in our 

country, a separate provision of Honor Killing has been made which provides for stringent 

punishment. In India, the practice of honor killing is more prevalent in most places in Punjab, 

Uttar Pradesh, Haryana, and Rajasthan. The crime of honor killing is increasing more and 

more due to complex socio-cultural problems. The major factors of honor killing are 

members of the upper caste who do not accept interracial marriage to maintain their caste. If 

anything brings their status down, they feel that there is no such requirement. In that case, If a 

woman/man is found marrying a person of inferior status, they feel that the person does not 

need to exist instead of giving up their position. 

Effects of Honor Killing 

Honor killing is not constrained to one gender. Men are also hunted for honor killing. It is 

unfair that a victim is a man or a woman, if they have violated or brought down the family 

name, they are killed by family members. Although Honor Killing focuses on women, it is 

not restricted. It also extends to men. When the men violate the customs, the women's family 

members or the male family members join hands to kill him. The role of a male is more to 

carry out an honour killing. To commit a crime, the male descendants of the family form a 
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group to kill the victim, and especially if the victim is a girl, the male members will kill the 

victim. No matter how close and loving they are to the victim, they kill the victim if they 

cross the boundary of the family. In some cases, women also play a role in an honor killing. 

Honour Killing –Heinous Crime 

From the old times, Sati is the practice where the female wife of the family will be made to 

jump into the fire alive. It is a practice followed by the family as devotion. If the husband is 

dead, the wife must end her life on her own. She is not allowed to face society without her 

husband. It can be made by a female whichever is older. If her husband does it as love and 

dedication towards her husband, she has to end her life by burning herself alive. It is a 

separate ominous murder because women or men do not listen to family members or if they 

reduce the status and culture of the family even though their husbands are alive, they are 

murdered. is. Family members will kill both men and women who violate the custom. 

Although there is a complete ban on the practice of Sati in India, the practice of honor killing 

is still in progress. But both crimes are only triggered.  

Role of Law  

The Indian Constitution contains several provisions for the protection of every citizen. Every 

human has their rights with which they are protected. Rights are vested to every citizen 

irrespective of their caste, religion, gender and are protected from honor killings. In the case 

of honor killing, it is similar to murder. Sections 299 and 301 of the Indian Penal Code, 1860 

meaning homicide for murder, as the action to kill the victim is done to kill them to bring 

honor to the family. 

Some provisions have been violated due to this offence such as articles 14, 15(1), 15(3), 19 

and 21 of the Constitution of India. Articles 14 and 15 of the Indian Constitution relate to 

equality about law and equal rights before the law, which means that every citizen of India is 

equally without any discrimination based on caste, sex, race, ethnicity, etc. Will be treated, 

but in terms of honor killing, women have been murdered that violate gender. Articles 19 and 

21 of the Indian Constitution deals with freedom and the right to life and personal liberty, 

respectively. The right to freedom has been violated in respect of honor. It is the freedom of 

every citizen to choose his or her life where no person has the right to allow the citizen to act 

and violate the will of others. Every citizen has the right to life and liberty, which is the most 

important fundamental right. No person has the right to snatch someone's life. God has 

created people, and the supreme authority only lies to him to overcome the life of his 
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creation. In the case of honor killing, where the victim has been killed, he is subjected to a 

violation of the citizen's right to life and liberty. 

Manoj-Babli
18

 Case 

The case was one of the most serious cases involving honor killing.  

Facts of the Case 

Manoj and Babli were victims of the case. They loved each other and thus got married to 

each other. On learning this, the family members became furious and found the victims. The 

family took the matter to the Khap Panchayat, which initially said that any person who would 

approach the victim would have to pay 25,000, and therefore no person should contact them. 

After finding out his whereabouts, the family brought him to the Khap Panchayat, which was 

also against the marriage. He gave a verdict against the victim as the victims were from a 

different caste. The decision was a religious-caste for the benefit of society. Khap Panchayat 

Alsubah was the accused who was involved in killing the victim because of respecting the 

family. Babli's relatives were involved in the murder as Babli's grandfather was a Khap 

leader. Nevertheless, the victims were kidnapped and killed. 

Judgement 

However, when this case went before the court of Karnal district, they had sentenced the five 

criminals, who were involved in a life sentence in the murder. This is the first honor killing 

case of life sentence to an accused of honor killing. The driver involved in the kidnapping 

was sentenced to seven years of imprisonment. Honor killing is also considered the most 

serious crime. 

 

CHAPTER-7 

Adultery-A Critical Analysis 

Section 497 is subject to severe criticisms from some quarters for showing a strong gender 

bias at the moment, for which a married woman's status is almost as her husband's property. 

But in the context of the law, as it stands, it is clear from a plain reading of the section that 

only actions can be taken against a man and punished for adultery. This section provides that 
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the wife cannot be punished even as an abattoir. So, in the case of W. Kelani v. State Tr. 

Inspector of Police
19

. 

It was held that the appellant against whom the charge sheet was brought against the 

complainant, adultery, is a woman which makes her completely free from the accusation of 

adultery and cannot be proceeded against for that offence. In Mahesh Patel (Appellant) vs 

State of Chattisgarh, (respondent).
20

 

The appellant was prosecuted under Section 376 (1) and Section 506 (2), and the IPC trial 

court acquitted him of rape charges but convicted him of adultery. The appellant, known as 

the husband of the prosecution, where the prosecution was also sleeping on the floor, had 

intercourse with the prosecution and took it if her husband was having sex with her. Can the 

prosecution's husband be convicted under Section 497 IPC for lack of complaint about the 

crime? 

It was held that a bare reading of the above provisions of the law makes it clear that no court 

can take cognizance of an offence under section 497 except a complaint made by the husband 

of the woman. This section prescribes a statutory bar, barring a complaint made by the court 

to the woman's husband, from taking cognizance of the offence under Section 497 of the IPC. 

Section 198, the term complaint in the Code of Criminal Procedure, is limited to the 

complaint defined in Section 2 (d) of the Code of Criminal Procedure. 

 

Adultery in India-a ground for divorce 

The accepted meaning of adultery in matrimonial law is as follows; "Adultery may be defined 

as consensual intercourse between a married person and a person of the opposite sex during 

the course of marriage
21

. 

Adultery is reasonably recognized in matrimonial laws and is considered a valid basis for 

applying for divorce if either of the two partners violates the marital vows and commits an act 

of infidelity. Marriage is a highly regarded institution and is both a sacrament and a civil 

contract, and infidelity marriage is a sin. In India, adultery is considered a crime against 

marriage by both penal and martial law and the adulteress can be punished under the law. 
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21
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Adultery and Hinduism 

"The woman of day and night should be kept in dependence by the men of her family, and if 

they attach themselves to sensual pleasure, they must be kept in the control of one." 

Manusmriti 

Hinduism is not in favour of extramarital affairs. Adultery is a mortal sin. People who get 

caught up in adultery or illicit relationships have to deal with social ridicule and public 

humiliation, especially in rural areas, where society at large is still traditional. The 

consequences of adultery are very bad, especially in the case of women, and such actions are 

rarely forgotten or forgiven. Hindus believe that marriage is a sacred relationship, which 

extends to many lives. The sanctity of marriage should be maintained and kept at all times. 

The marriage vows are meant to ensure that both spouses will perform their mandatory duties 

to uphold religion and remain loyal to each other. Marriage was not meant only for sexual 

pleasure, but to raise families and ensure family and social order. Breaking sacred 

commitments and the bonding of established marriages with the gods as witnesses is a sacred 

and evil deed. 

Adultery has historically been considered a serious crime in many cultures. It is still 

considered a serious crime in many countries which often leads to violent crimes against 

women. Most European countries have reduced adultery. India has yet to adopt a policy of 

reducing adultery. As society moves forward and changes, the law also changes, and a need is 

created to re-develop the field of law that requires change. Adultery needs to be curtailed as 

we can see that in India it is based on gender discrimination and is in violation of Article 14 

of the Constitution and in some parts of the world it is working against basic human rights of 

women. 

 

CHAPTER-8 

UN and Gender Inequality in Adultery 

The head of the expert body of the United Nations charged in 169 unknown ways to eliminate 

laws that discriminate against women or discriminate against them in terms of 

implementation or influence, Kamala Chandrakaran said: "Adultery is a criminal offence 
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Not to be classified as "
22

. A joint statement by the United Nations Working Group into law 

against women and in practice states that: "Adultery as a criminal offence violates women's 

human rights." 

In India, a man is prosecuted for adultery. He can be sentenced to up to five years while a 

married woman cannot be jailed. Men have called gender discrimination in the law that the 

woman cannot be prosecuted for adultery and the National Commission for Women has 

criticized the British-era anti-women as it considers women to be the property of their 

husbands and consequently the law recommended removing or reducing civil crime. The 

government is yet to act. Section 497 of IPC never aimed to secure the spiritual sanctity of 

marriage. This is why it does not punish a man for having sex with the woman's husband in 

connivance with the wife of another man because in this case, the husband is expected to be 

born in such a way as will keep complete information about the child's parents and shall not 

be deceived in intercourse and providing for the offspring of any other male. 

Over the past several years, courts have been exposing the vast potential of art as a restraint 

on the legislative power of the legislature and the administrative power of the administration. 

Article 14 prohibits discriminatory laws governing bars. Article 14 is now proving to be a 

bulwark against any arbitrary or discriminatory state action. The horizon of equality 

embodied in Art.14 has expanded as a result of judicial pronouncements and Art.14 has now 

come to "extreme activism magnitude". 

Article 14 state that "the state shall not deny to any person equality before the law or the 

equal protection of laws within the territory of India." This provision corresponds to the 

equal protection clause of the 14th amendment of the US constitution which declares "no 

state shall deny to any person within its jurisdiction the equal protection of laws". 

Nearly two decades ago, international human rights jurisprudence established that the 

criminalization of sexual relations between consenting adults is a violation of their right to 

privacy and a violation of Article 17 of the International Covenant on Civil and Political 

Rights. States' parties to the covenant are obliged to ensure that domestic standards take 

account of developments in international law and include interpretations of decisions of 

international courts and international and regional human rights mechanisms, including treaty 

bodies and special procedures. 

                                                           
22

 Maumita Bhattacharjee, Offence of Adultery in India And in Othercountries: A Comparative Study, Scribd, 

page 46-60 https://www.scribd.com/document/439550765/Adult-Ry  

https://www.scribd.com/document/439550765/Adult-Ry 


www.lawritershub.com 

  
Page 19 

 

  

The National Commission for Women also criticized the law for being anti-British women 

because it treats women as property of their husbands and consequently recommended 

removing the law or making it a civil offence. In its 156th report, the 14th Law Commission 

also recommended reforms and changes in the criminal law of adultery even in relevant 

sections of the CrPC. At least now our government should take the initiative to make 

necessary changes by making it gender-neutral or making it completely harmful. The media 

should also play their part in this regard by arguing more vigorously and prominently to 

attract the attention of their lawmakers. 

 

CHAPTER-9 

Case Analysis 

JOSEPH SHINE V. UNION OF INDIA, 2018
23

 

Facts of the Case 

A non-resident Keralite, Joseph Shine filed a PIL under Article 32 of the Constitution. The 

petition challenged the constitutionality of the offence of adultery under Section 497 of the 

IPC to read with Section 197 (2) of the CrPC. He argued that men were discriminated against 

by treating women like objects only by holding them liable for extramarital affairs.  

"Married women are not a special case for prosecution for adultery. They are not positioned 

differently than men in any way," his petition said. 

Mr Shine said, also "indirectly discriminates against women by a miscalculation that women 

are property of men". 

Issued 

1. Is section 497 of the IPC (which makes adultery a criminal offence) constitutionally valid? 

2. Is Section 198 (2) of the Code of Criminal Procedure, 1973 a violation of Fundamental 

Rights (14, 15 and 21)? 

3. Is section 497 an excessive punitive provision that needs to be decriminalized? 

Judgment 
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1. A law that deprives women of their right to prosecute is not gender-neutral. Under section 

497, the wife of a cuckold cannot prosecute her husband for marital infidelity. Therefore, this 

provision is discriminatory against women and violates Article 14. Section 497 as it stands 

today cannot hide in the shade against the sensible light of Article 14, anything that is unfair, 

discriminatory, and arbitrary. 

2. Article 15 (3) of the constitution is a competent provision that allows the state to enact 

beneficial legislation in favour of women and children, to protect and uplift this class of 

citizens. Section 497, provides for a penalty for the offence of adultery. This act is done by 

consent between two adults who have been out of the marital bond. Such a provision cannot 

be considered a beneficial law covered by Article 15 (3) of the Constitution. 

The real objective of affirmative action is to uplift women and empower them in socio-

economic sectors. A law that seeks to snatch the rights of women cannot be called 

a "beneficial law". 

However, the right to privacy and personal freedom is not absolute; It is subject to reasonable 

restrictions when a legitimate public interest is involved. The boundaries of personal freedom 

are indeed difficult to recognize in black and white; However, such freedom should 

accommodate the public interest. The freedom of a married person to have consensual sex 

outside of marriage does not protect under Article 21. 

In the context of Article 21, an invasion of privacy by the state must be justified by the law 

being fair and valid. Such an attack should fulfil the threefold requirement as 

Justice K.S. Section 497 stands as it stands today, fails to meet the three-fold requirement, 

and must therefore be struck down. 

Criminalizing certain conduct is to declare that it is a public wrong that would justify a public 

censor, and warrant the use of criminal sanction against such harm and wrongdoing. 

A person's autonomy must be protected from public censorship through criminal sanction to 

make his or her choice regarding his sexuality in the most intimate places of life. A person's 

autonomy to make such decisions, which are purely personal, would be retaliatory for any 

intervention by the state to take action in the best interests of an individual. 

Constitutional Bench Order 
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(i) Section 479 of Indian Penal Code as has been considered unconstitutional due to violation 

of Articles 14, 15 and 21 of the Constitution. 

(ii) Section 198 (2) of the CRPC including the process of prosecution under Chapter XX of 

I.P.C. It will be unconstitutional only to the extent that it applies to the offence of adultery 

under Section 497. 

(iii) Somiti Vishnu (supra), v. Revathi (supra) and w. The decisions of Kalyani (supra) came 

to an end after that. 

 

CHAPTER-10 

Conclusion and Suggestions 

Under section 497 of the India Penal Code legislation requires some consideration in its 

present form Logical approach. If someone has paid to analyze the provision of adultery from 

a logical point of view, this will lead to non-equalization. The Indian Penal Code (IPC) is not 

only old-fashioned, but it is also irrational Results. A plain reading of S. 497 of the Indian 

Penal Code shown under this, consider the following points to constitute the offence of 

adultery Section. 

Must have sex with another man's wife 

1. The person having sexual intercourse must know or be the reason for it to believe that the 

woman is the wife of another man. 

2. Such sexual intercourse must be without consent or consent of the husband. 

3. There should not be an amount of rape during sexual intercourse must have sex with 

another man's wife. 

4. The person having sexual intercourse must know or be the reason for it to believe that the 

woman is the wife of another man. 

5. There should not be an amount for rape during sexual intercourse can fall to 377, and not 

amount to 'adultery'. Secondly, this section blinds clean chit to women. Thus the only male 

can be prosecuted.  
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This implies that Women cannot be guilty of adultery in India, being woman intercourse with 

another woman's husband is not covered by Section. The wife is not punishable for being a 

cuckold, or even as a residence the crime, despite agreeing to commit the crime of adultery. 

This study shows very important results. They show a clear tendency for the coming 

generation to consider adultery as a completely unacceptable offence to the current social 

structure. 

Another interesting fact came to light where the majority of people. The study suggests that 

adultery should not be considered a crime because of partners who are adults. 

Today personal laws are equal, operative, effective and efficient. 

The definition of adultery in matrimonial laws is very broad in the sense that the definition of 

adultery is as a crime. Practicing polygamy or extramarital affairs is almost impossible to do 

without attracting civil action. Women have begun to establish their identity in society and 

are not considered merely as chattel to their husbands. There is no reason to maintain adultery 

as a crime under the penal Code.   

Suppose someone in the family is not happy with the marriage done by the young man / s. In 

that case, all they can do is to cut off the social connection with them and not honor the 

family with honor killing. But family members do not understand this fact. Life is the 

creation of God; he must decide birth and death. Where a person is brought into the earth by 

God and it is in his hand to be taken away from this earth. Family is important, but family is 

not important by killing a member. This honor is very safe to stop the killing because it is the 

life decided by the couple, and it is in their hands whether they stay together or separate. It is 

good to always live life to the maximum with happiness and joy because the next moment of 

life is not predictable. Therefore, it is better to follow the policy of Live and Let Live. 

Many rights and laws have been brought against Honor Killing, but yet the practice of Honor 

Killing is widespread. Knowing that there is a harsh punishment for such a crime, it still 

behaves with a mindset that respect for the family is more important than that of the victim. 

They are prepared to face the consequences of punishment rather than face the consequences 

of the dishonesty of the family. Education should be brought about the importance of the life 

of every citizen of this earth. People in rural and urban areas should be educated and create 

awareness about the consequences of heinous crimes. 
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One thing is certain from the above discussion that the law of adultery is sufficient in India. 

The latest reform proposals deserve serious and immediate attention of the legislature. It is up 

to the legislature to weigh the pros and cons of both extreme viewpoints and come up with a 

law that is best for the current Indian scenario. 

 

    

 


