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JUDICIAL ACTIVISM VERSUS CONSTITUTIONALISM 

By Sulagna Sarkar, law student from South Calcutta Law College 

 

INTRODUCTION: 

 

In the light of the principle of Natural Justice no one can be the judge of his own; the law making 

body that is the parliament is the main ingredient of the Government and administration. But 

many a time complaints come against government and in many countries the government proved 

to be autocrat, violating the law made by them. Naturally an independent body is required to 

ensure the Rule of Law besides implementation of enactments. That is why Judicial Activism is 

of paramount importance though Constitution forms the basic structure of the Government and 

lays down all legal aspects. But in independent judiciary, respect for individual rights and the 

right to self- discrimination as essential issue which is part of constitutionalism. Popular 

sovereignty envisages the fact that the public is the source or fountain of all governmental 

authorities. This clears both Judicial Activism and Constitutionalism are equally important in all 

around the world. 

 

 

WHAT IS JUDICIAL ACTIVISM? 

 

Judicial Activism is the role played by the judiciary to uphold the legal and constitutional rights 

of the citizens. Judiciary exercises its own power to implement or strike down the laws and rules 
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that infringes the right of the citizens or is for the good of the society at large, whatever the case 

may be. Generally, the phrase is used to identify undesirable exercises of that power, but there is 

little agreement on which instances are undesirable. 

The definition of judicial activism and the specific decisions that are activist are controversial 

political issues. The question of judicial activism is closely related to constitutional 

interpretation, statutory construction, and separation of powers. 

 

 

JUDICIAL ACTIVITISM METHODS: 

 

Judicial activism is a concept that originated in the US in 1947. It has been seen in India since 

the Emergency days. The methods of Judicial Activism are: 

1. Judicial review (power of the judiciary to construe the constitution and to declare any 

such law or order of the legislature void, if it finds them in conflict with the Constitution) 

2. PIL (The person filing the petition must not have any personal interest in the litigation, 

this petition will be accepted by the court only if there is an interest of large public 

involved).  

3. Access of international statute for ensuring constitutional rights 

4. Reviewing power of the higher courts on the lower courts. 

 

SIGNIFICANCE OF JUDICIAL ACTIVISM: 

 

Indian judiciary has a pivotal role in the policies taken by the nation. It has always 

rightly protected the citizen of India. But this does not depict that Indian courts try to 

interfere to overreach through Judicial Activism rather it have to interfere in cases 
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where inaction of legislation or constitution prevails and infringes the basic rights of 

the citizens of the nation. The lack of proper policies, incompetency to implement laws 

and absence of much efficient  authorities has bound the courts to overstep their 

power, lawfully so in many cases, where the Government and public authorities have 

failed to take appropriate steps and to ensure the safety and peace of mind of citizens 

guaranteed by the Constitution. Article 21 has also enlarged its scope with the 

intrusion of Judicial Activism. 

In OLGA TELLIS vs BOMBAY MUNICIPAL CORPORATION, the Supreme Court of 

India had broadened the area for Article 21 and Right to life, Right to livelihood was 

lawfully been incorporated within it. 

This shows the aspect for the significance of the Judicial Activism in India.It creates a 

great combination of balance and control in the sphere where law and government fail 

to execute the same. It creates a trust worthy connection in between the judges and 

court of law with the citizen of the country. Also it reduces the misuse of power by the 

state government. It is indeed is ultra vires the limit of power set to be exercised by 

the constitution but it only gives the power to the judges to exercise according to what 

they see fit within the reasonable limit.
1
 

 

WHAT IS CONSTITUTIONALISM? 

 

In country like India, where written Constitution forms the basic structure for the legislation 

Constitutionalism is comparatively a broader aspect to discuss. 

According to Louis Henkin, Constitutionalism consists of  i) government according to the 

constitution, ii) separation of power, iii) sovereignty of the people and democratic government, 

iv) constitutional review, v) independent judiciary, vi) limited government subject to a bill of 

individual. 

                                                           
1
 Saba, Judicial Activism – Need of an hour, The SCC online Blog (march. 5, 2018), 

https://www.scconline.com/blog/post/2018/03/05/judicial-activism-need-hour/. 

https://www.scconline.com/blog/post/2018/03/05/judicial-activism-need-hour/
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Basically, Constitutionalism is a segregation of principles, spirit, ideas or system of Government 

in accordance with a written Constitution. 

 

CONSTITUTIONALISM IN INDIA: 

 

India is a democratic and quasi federal country with a written Constitution. Rule of Law and 

Natural Justice are the backbone of the country and all the administrative structures are expected 

to follow it in both words and spirit. It is expected that Constitutionalism is a natural theory to 

governance in India. But the experience with the process of governance in India after the 

independence is a mixed one. On the one hand, India have excellent administrative structures 

which examine the details related to welfare maximization but crucially on the other it has only 

resulted in excessive bureaucratization and eventual detachment of the rulers from the ruled. 

Since independence, those regions which were backward remained the same, the gap between 

the rich and poor has broadened, people at the bottom level of the pyramid remained far away 

from the developmental process and bureaucracy retained colonial characters.
2
 The rich became 

richer and the poor became poorer. Overall development remained much below the expectations 

of the people. Hence both the perspective and descriptive uses of Constitutionalism are been 

hampered in India.
3
 

 

SIGNIFICANCE OF CONSTITUTIONALISM: 

 

Constitutionalism is the mainstay of good governance and democracy in the world today as it can 

provide the necessary restrictions and balances on the use of excessive state power of the 

different organs of government. 

                                                           
2
 Kiruthi Kandhanapal, Constitutionalism, Legal Services India, (Sept. 5, 2020), 

http://www.legalservicesindia.com/article/1699/Constitutionalism.html. 
3
 Id., per R. 2 

http://www.legalservicesindia.com/article/1699/Constitutionalism.html
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Constitutionalism has become an important issue which deals with complexities of good 

governance, constituting a supreme document that governs the legitimacy of the government’s 

state actions, implying something beyond the idea of legality requiring official conduct to be in 

conformity with pre-fixed legal rules. Constitutionalism as a natural hypothesis drives through 

the constitutional law ensures, to effectively check whether the act of a government is in 

accordance with the Rule of Law. This further seeks to efficiently formulate the State actions and 

ensure to adopt the changes in the societal evolution, promising to protect the citizens from the 

very restrictions and rigidity of the law and order. 

While describing the major significances of CONSTITUTIONALISM historian Clinton Rossiter 

said: 

 “There is no happiness without liberty, no liberty without self-government, no self government 

without Constitutionalism, no constitutionalism without morality and none of these great goods 

without stability and order.” 

This quote has comprehensively portraits the significance of Constitutionalism. 

 

CONFRONTATION BETWEEN JUDICIAL ACTIVISM AND CONSTITUTIONALISM: 

There is an age old confrontation between Judicial Activism and Constitutionalism. But they are 

correlated. The fundamental body of law is the Constitution. The constitutionalism has many 

elements; one such element is the independence of the judiciary and under the Independence of 

Judiciary come the Judicial Activism. The case of Navtej Singh Johar v Union of India is one 

such example of judicial activism. There are many more landmark judgments with regards to this 

role of the judiciary which this article will be dealing in its later part. 

 But the question why this confrontation? 

To my view, the sole reason of this confrontation is the feelings of supremacy of their role and 

authority. Constitutionalism being the vital principle or system of the government possesses 

supremacy in law making and its execution as well clarification. Likely, Judicial Activism holds 

equal importance as that of Constitutionalism in execution of legal methods. Judicial Activism 
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also provides, full support to the citizen in case of deprivation from any Constitutional Rights, 

even when Constitutionalism is the sole idea behind the governance which already includes 

Judicial aspects. India where written Constitution is the foundation for the legislation also 

experiences the victory of Judicial Activism upon Constitutionalism. Required amendments have 

been made to renovate the basic structures or schedules of Constitution with sheer demand of the 

Judicial Activism. 

Constitution had been penned 70 years ago, so with ongoing time and demand of the society 

changes in the policies in the legal field and amendments are obvious to come. This is only 

possible by the Judicial Activism even with supremacy of the Constitutionalism. 

 

IMBALANCE BETWEEN THE TWO: 

 

The limitations of statute framing cannot be at the detriment of justice, nor can they be used to 

defeat an individual’s substantive rights merely on procedural grounds. Thus, provisions relating 

to fundamental rights (and duties) and directive principles, among others, need to be construed 

liberally. This part, in effect, should be living.
4
 And here exists the imbalance between the 

Judicial Activism and Constitutionalism. 

As to the parts of Constitution which sets out procedures, jurisdictions, and creation of offices 

may be interpreted strictly by judicial interpreters, and at the same time will be easy to amend by 

the legislature also creates an imbalance.  

The Indian Constitution was very soft handedly drafted as a document that sought to sweep away 

the narrow mindedness and social decay of Indian society and to act as a doorkeeper in a new era 

of republican freedom. The brutality of social practices, discrimination by caste, creed, religion 

and races could hardly be denied and, as the protector of liberal values the state was expressly 

                                                           
4
 Judicial Activism and India’s Living Constitution, Qrius, (June. 1, 2016) https://qrius.com/judicial-activism-

indias-living-constitution/. 

 

https://qrius.com/judicial-activism-indias-living-constitution/
https://qrius.com/judicial-activism-indias-living-constitution/
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called in by the written Constitution to spark what the constitutional historian Granville Austin 

called a social revolution. 

For example, discrimination against LGBT community includes discrimination on the ground of 

sexual orientation which actually violates Article 14. 

It was a custom that was followed in our country for a very long time. Section 377 of Indian 

Penal Code was violating the fundamental rights of the individuals as they were discriminated in 

regards to their sexual orientation. These law and discrimination were functioning in India since 

forever until the case of Navtej Singh Johar v. Union of India, where a writ petition was filed 

with the regards to this issue. There was no proper balanced and compact working of 

Constitutionalism and that of Judicial Activism together.
5
 

 

The court then explained that right to health includes right to sexual health and healthy sex life is 

integral to individual’s physical and mental health, which does not depend on towards whom the 

individual is attracted and what is the sexual orientation of that individual. Which was the 

outcome of the Judicial Activism without the total support of Constitutional set up. 

Supreme Court of India decriminalized section 377. The sect of individuals who were seen as 

criminals because they loved differently and have a gender based issue for their sexual 

orientation were given a respectful identity by our supreme court and this decision of Supreme 

Court bought a drastically positive change in the society. 

The life of LGBT community became comfortable; they did not have to worry about their 

identity any more with the balanced decision of Judicial Activism and Constitutionalism. 

Such active role of judiciary and their power to go beyond the stereotypes and taboos and 

imparting decisions is an important role, judiciary plays for fulfilling all the objectives of the 

constitution which the constitution gets from the ideology of constitutionalism is a vital function 

of Judicial Activism.  

 

                                                           
5
 Supra per R. 4 
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LANDMARK CASES WHICH DEPICTS THE CONFLICT BETWEEN THE TWO: 

 

There are ample of cases Indian Judiciary came across where the conflict between the 

Constitutionalism and the Judicial Activism is promptly visible. Indian courts placidly balanced 

the connotation between the two while delivering judgment. 

The first and foremost importance in this regards is possessed by the case of Kesavananda Bharti 

vs State of Kerala. It is regarded as one of the landmark judgment from the view of Judicial 

Activism. In this case, Judicial Activism is the key to shape the principles of Basic structure of 

the Constitution. 

On February 1970 Swami Kesavananda Bharti, senior plaintiff and head of Edneer matha 

a Hindu matha situated in Edneer, a village in Kasaragod district of kerala, challenged 

the Kerala Government, under two state land reform acts, to impose restrictions on the 

management of its property. Therefore, on 21
st
 March 1970 the petitioner moved to Apex Court 

for Constitutional remedy under Article 32 for the enforcement of rights under Articles 25 (Right 

to practice and propagate religion), 26(Right to manage religious affairs), 14(Right to Equality), 

19(1)(f) (Freedom to acquire property), 31(Compulsory Acquisition of Property). Meanwhile, 

when the petition was under consideration by the Court, the State Government of Kerala passed 

Kerala Land Reforms (Amendment) Act, 1971. He filled his petition under Article 26, 

concerning the right to manage religiously owned property without government interference. It 

was infringement of democracy as well.
6
 

The petitioner in the landmark case, inter alia, mainly claimed that the Parliament’s power to 

amend the Constitution is limited and restricted. Here the function of Judicial Activism opposing 

the Constitutionalism prevailed. This argument of restrictive competence with the Parliament 

was based on the Basic Structure theory propounded by Justice Mudholkar in Sajjan Singh. The 

petitioner through his counsel pleaded before the historic 13 judge bench to protect his 

                                                           

6
 Hemant Vershney, Kesavananda Bharati Vs. State of Kerala – Case Summary, Lawtime Journals, ( Aug. 13, 

2018) http://lawtimesjournal.in/kesavananda-bharti-vs-state-of-kerala-case-summary/. 

 

https://en.wikipedia.org/wiki/Kerala
http://lawtimesjournal.in/kesavananda-bharti-vs-state-of-kerala-case-summary/
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Fundamental Right to Property {then article 19(1)(f)} violated by the enactment of 24
th

& 

25
th

 Constitutional Amendment. The petitioner also submitted that it was the Constitution of 

India which ensures the citizens freedom from autocracy which they have suffered at the hands 

of Colonialism. The various features of this freedom will gradually get shrunken if not protected 

from the Parliament’s activities.
7
 

Finally the 13 judges bench gave this landmark decision on 24 April, 1973. The court upheld 

entire 24
th

 Constitutional (Amendment) Act, 1971 whereas it found 1
st
 part of 25

th
 Constitutional 

(Amendment) Act, 1972 intra vires and 2
nd

 part of the act ultra vires. The court adopting social 

reformation & balancing the interests of both litigants held that neither the Parliament possesses 

power to emasculate Basic Structure of Constitution nor it can revoke the necessity to build 

welfare state and an impartial society. The list of what constitutes basic structure is not 

exhaustive & the majority bench has left it to the courts to determine these fundamental 

elements. It is upon the courts to see that a particular amendment violates Basic structure or not. 

This question has to be considered in each case in the fact of a well built problem. 

In I.R Coelho vs State of Tamil Nadu same scenario was prevailing regarding the ninth schedule. 

The contentions of the case were: 

1. Is it permissible to make the 9th Schedule immunized from the Judicial Review of the 

Supreme Court?  

2. Whether the Basic Structure test would include Judicial Review of Ninth Schedule laws on the 

touchstone of Fundamental Rights?  

3. Is it permissible to make the Ninth Schedule immunized from the Judicial Review of the 

Supreme Court?  

No, it is absolutely not permissible to make the Ninth Schedule immunized from the Judicial 

Review of the Constitution. 

As it has been said that the Doctrine of Basic Structure is the core of the Constitution of India 

and therefore, there cannot be any act, rules or regulations which can overrule the Basic 

                                                           
7
Id. per,R. 6 
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Structure doctrine. Since, the Fundamental Rights forms a part of the Basic structure, therefore, 

every act inserted in the Ninth Schedule has to undergo the Fundamental Rights test. 
8
 

The Fundamental Rights test means that the law etc. which has been inserted in the Ninth 

Schedule has to be tested that whether they are going beyond their border and ultra vires to the 

Part III of the Constitution. If they are seen and observed that they are doing so then, that law, 

rule or regulation would be said to be inconsistent to the Fundamental Rights and hence liable to 

be struck down from the Constitution. This is what Judicial Activism asks for. 

This cites a Post Kesavananda Bharti case effect as well as a triumph for Judicial Activism over 

Constitutionalism. 

Apart from these many demarcating judgments have been given regards to Judicial Activism and 

Constitutionalism and special emphasize have been given to Article 14, 14, 19 and 21 to protect 

the basic rights of the citizen of the country. 

Vishaka v. state of Rajasthan was the first judgment given on the basis of sexual harassment of 

women in the workplace along with mandatory guidelines to be maintained in the workplace 

with female employees 

In Sahara Banu v. union of India, the provision of Triple Talaq from the personal law was made 

unconstitutional and an age old practice came to an end with the joint endeavour of both Judicial 

Activism and Constitutionalism. 

 

CONCLUSION: 

Heart has the feelings of supremacy that, if it stops to work man will die at once. Similarly Brain 

is also having feelings of pride if it fails to perform the life will be meaningless and unbearable 

burden even after having a strong heart. When heart and brain work together without foolish ego, 

life runs with smile on face. When two or more functional areas are complimentary to each other 

for reaching an objective successfully with no flaw or loop holes EGO should be discarded first 

from feelings and thought. 

                                                           
8
 Shaswat Agarwal, I. R Coelho v. State of Tamil Nadu: A Judicial Challenge, Legal Service India, (Sept. 7, 2020) 

http://www.legalserviceindia.com/article/l382-I.R.-Coelho-v.-State-of-Tamil-Nadu-A-Judicial-Challenge.html. 

http://www.legalserviceindia.com/article/l382-I.R.-Coelho-v.-State-of-Tamil-Nadu-A-Judicial-Challenge.html
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People of India have been experiencing such ego clash or controversy between Parliament and 

Court of Law. 

Persons leading the judicial system consider themselves as the brain of the constitution/ Rule of 

law. On the other hand Parliamentarians claim themselves as the heart of constitution or a well 

run government. Both in their opinion belief they are indispensible and apex authority but fact is, 

unless and until both the mechanisms work together in same rhythm being complimentary to 

each other , the government will obviously fail to satisfy the citizen for good governance 

ensuring rule of law. 

Let both the important functionary authorities work together leaving all egos for the people 

ensuring a comprehensive government. 


